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OPINION    OF    THE    COURT 
/ 

By  Mr.  Justice  Sheldon. 


This  case  is  one  involving  the  construction  of  a  will. 
Walter  L.  Newberry,  a  citizen  of  Chicar^o,  made  his  will 
on  the  30th  day  of  October,  iS66,  and  died  November  6th, 
iS6S.  He  left  a  widow  and  two  unmarried  daughters. 
By  his  will,  he  devised  and  bequeathed  unto  two  trustees 
his  whole  real  and  personal  estate,  after  the  payment  ot 
certain  specilic  legacies,  of  inconsiderable  amount,  to  be 
held  upon  the  general  trusts  declared  in  the  vViU  until  its 
distribution  by  them  to  tiie  persons  ultimately  endtled,  the 
will  containing  careful  directions  governing,  during  its 
period,  the  administration  of  the  estate  and  its  income. 
The  estate  was  a  very  large  one,  of  the  estimated  value 
of  from  four  to  five  millions  of  dollars. 


The  will  provides  for  an  annual  payment,  by  the  trus- 
tees, often  thousand  dollars  to  the  wife  of  the  testator,  and 
also  gives  to  her  certain  articles  of  personal  property,  sucn 
as  furniture,  horses  and  carriaires,  books,  and  paintings,  and 
a  life  estate  in  the  homes;:ead,  situated  in  the  city  ot  Chi- 
cago, on  the  condition  that  she  would  consent  t(j  accept  the 
same  in  lieu  of  her  dower  right,  and  all  other  right  in  the 
estate. 

The  remainder  of  the  net  income  of  the  estate  was  to  be 
divided  by  the  trustees  equally  betweerj  the  two  daughters, 
for  life,  with  benefit  of  survivorship  between  them  in  such 
income. 

After  their  lives,  and  that  of  the  wife,  the  whole  of  the 
estate  was  to  be  by  the  trustees  divided  equally  amongst, 
and  distributed  to,  the  children  of  the  daughters;  the  child 
or  children  of  either  taking  the  whole  in  default  of  lawful 
issue  of  the  other.  There  is  then  this  further  provision, 
upon  which  the  question  arises,  "  In  case  of  the  death  oi 
"  both  of  my  said  daughters,  without  leaving  lawful  issue, 
"  then  immediately  after  the  decease  of  my  wife,  if  she 
"  survive  my  said  daughters,  but  if  not,  then  immediately 
"  after  the  decease  of  the  last  surviving  one  of  my  said 
"  dau'Tliters,  inv  said  trustees  shall  divide  my  estate  into 
"  two  equal  shares,  my  said  trustees  being  the  sole  judges 
"  of  the  equality  and  correctness  of  such  division,  and  shall 
"  at  once  proceed  to  distribute  one  of  such  shares  among 
"  the  lawful  surviving  descendants  of  my  own  brothers 
"  and  sisters:  such  descendants  taking  per  stirpes  and  not 
"  per  capilti. 

"  The  other  share  of  my  estate  shall  be  applied  by  my 
"  said  trustees,  as  soon  as  the  same  can  consistently  be 
"  done,  to  the  tbunding  of  a  free  public  library,  to  be  lo- 
"  Gated  in  that  portion  of  the  City  of  Chicago  now  known 
"  as  the  North  Division."' 

Both  of  the  dauuhters  have  died  without  issue,  and  un- 


married;  one  d\-inj^  in  February,  1S74,  tlie  other,  Julia,  in 
April,  1S76.  Tlie  widow  of  tlie  testator  is  still  livinj;. 
She  within  one  year  renounced  her  rights  under  the  will, 
and  took,  under  the  law  of  Illinois,  one-tiiird  of  the  per- 
sonalty and  her  dower  in  the  realty. 

Eight  nieces  and  nephews  and  ten  grand  nieces  and 
nephews  of  the  testator  (^the  parents  of  the  latter  being 
dead),  living  at  the  death  of  the  last  daughter,  Julia,  con- 
stitute the  complainants  in  the  bill  in  chancery  herein, 
which  was  exhibited  in  the  Circuit  Court  of  Cook  County, 
asking  a  present  distribution  of  the  estate.  The  court  be- 
\o\'  granted  the  prayer  of  the  bill,  and  the  defendants  ap- 
peal. 

The  question  tor  determination  is,  can  there  be,  now 
during  the  life-time  of  Mrs.  Newberry,  a  legal  division  of 
the  estate  by  the  trustees,  one-half  to  the  descendants  of  the 
testator's  brothers  and  sisters,  and  the  other  half  to  the 
public  library 

Complainants  claim  that  upon  the  death  of  the  last 
daughter  without  issue,  the  class  to  whom  the  devise  was 
in  part  made,  viz:  the  lawful  "  surviving  descendants  "  of 
testator's  brothers  and  sisters  were  in  existence  and  capa- 
ble of  taking;  that  at  that  time  the  estate  became  vested 
in  the  members  of  the  class;  that  the  testamentary  life 
estate  which  was  given  to  the  widow  by  the  will  was  the 
impediment  to  the  distribution  of  the  estate  until  the  death 
of  the  widow,  and  the  reason  of  the  postponement  of  the 
distribution  until  that  event;  that  such  lit'j  estate  having 
been  extinguished  by  her  renunciation,  it  is,  as  to  the  com- 
plainants, the  same  as  if  her  lite  had  come  to  an  end,  and 
that  the  remainder  to  them  was  accelerated  under  the  doc- 
trine of  the  acceleration  of  remainders,  so  that  they  became 
entitled  to  the  immediate  enjoyment  thereof. 

The  defendants  assert  that  the  death  of  the  widow  is 
fixed  by  the  will  as  the  time  when  the  division    and  distri- 


bution  by  the  trustees  shall  be  made;  and  further  that  no 
distribution  can  be  made  till  then,  because  they  say  that 
that  time  enters  into  the  description  of  those  who  are  to 
take;  that  the  division  is  to  those  descendants  only  who 
survive  the  death  of  the  wife;  and  until  that  time  it  cannot 
be  ascertained  who  the  donees  under  the  will  are. 

Who  are  the  donees  in  this  devise,  to  whom  one-half  of 
this  estate  is  to  be  distributed?  They  are  a  class  of 
"  surviving  descendants "'  of  the  testator's  brothers  and 
sister.  The  members  of  this  class  are  to  be  determined 
by  the  event  or  titne  to  which  the  word  "surviving"  re- 
lates. 

There  are  three  periods  here  to  which  it  may  be  claimed 
to  relate, — the  death  of  the  testator;  that  of  the  last 
daughter  without  issue,  Julia  Newberry;  or  the  time  ap- 
pointed for  the  distribution  upon  the  death  of  Mrs.  New- 
berry. However  it  may  have  been  at  some  former  time, 
we  understand  the  rule  now  prevailing  to  be,  that  where 
a  gilt  to  survivors  is  preceded  b\'  a  lite  or  other  prior  in- 
terest, it  takes  effect  in  favor  of  those  who  survive  the 
period  of  distribution,  and  those  only. 

In  Kniq-ht  v.  Poole,  32  Beavan,  54S,  there  was  a  be- 
quest to  A,  and  at  his  death,  to  B,  and  at  "  her  decease  " 
to  be  divided  among  tour  named  persons,  or  "  as  many  of 
"  them  as  may  be  li\ing."'  The  question  was,  at  what 
time  the  persons  to  take  must  be  living;  for  some  survived  . 
one  of  the  tenants  for  lite,  and  died  before  the  other.  Sir 
John  Romim.v  said :  •'  I  am  clear  that  no  person  took  exxept 
"  those  who  survived  the  period  of  division.  There  is  a 
"  gilt  of  property  to  A  tor  life,  and  at  his  death  (with  certain 
"exceptions'!  to  B;  and  at  her  decease  it  is  to  be  divided  be- 
"  tweer  the  surviving  brothers  and  sisters  who  are  married. 
"  The  case  of  Cripps  v.  Wolcott  clearly  applies,  and  onlj- 
"  those  who  survive  both  A  and  B  could  take.  The  property 
"is  to  be   divided;  and  nobodv  was  to  take  who  was  not 


"livin<T  at  the  period  of  division.  *  *  *  *  I  am  of 
"opinion  that  the  \\ords  in  question  have  relation  to  the 
"period  of  division  :  nnd  that  tiie  plaintiff  tal<es  no  interest 
"  in  the  property." 

In  Sfczrn<<>i/  v.  GiiUan,  i8  Beavan,  590,  there  were  be- 
quests to  two,  for  their  lives;  and  from  and  after  their  de- 
cease, to  their  "  surviving  children."  One  of  the  tenants 
tor  life  had  seven  children  living  at  the  death  of  the  testa- 
trix; six  were  living  at  his  own  death;  but  onl}-  four  were 
living  nt  the  death  of  the  other  tenant  for  life.  The  ques- 
tion was,  to  what  period  the  word  surviving  must  be 
referred.     Sir  John  Ro.milly  said: 

"  The  survivorship  must  be  referred  to  the  death  of  the 
"  last  of  the  tenants  for  life,  which  is  the  period  of  dis- 
"  tribution.  Where  the  income  of  a  fund  is  given  to  ten- 
"  ants  tor  life,  and  there  is  a  gift  over  at'ter  their  deaths,  to 
"  children,  or  a  class  of  persons  surviving,  it  is  a  gif't  only 
"  to  those  who  are  then  surviving." 

\n  Spiirrt-U  \.  SpiirrcIU  n  Hare,  54,  the  testatrix,  by 
will,  gave  all  her  property  whatsoever  to  her  mother,  for 
lite,  and  atler  a  legac\-  of  two  hundred  pounds,  "then  the 
"  residue  of  my  property-  to  be  equally  divided  between 
"  my  sur\iving  brothers  and  sisters,  share  and  share 
"  alike."  Sii-  W.  P.vge  Wood  said:  "  I  think  the  word 
"  '  surviving  "  in  this  will,  as  applied  to  the  brothers  and 
"  sisters  of  the  testatrix,  must  mean  surviving  at  the  time 
"  of  the  distribution  of  the  fund.  The  word  was  capable 
"  of  receiving  four  different  C('>nstructions.  which  were 
"  suggested  in    the  argument.  '^  *  *      '   I  think 

"  it  better  that  the  court  should  hold  that  there  is  no  rule 
"  referring  the  time  of  survivorship  of  the  legatee  to  the 
"  death  of  the  testator.  The  natural  inference  is  rather 
"  th.2  other  way.  And  the  court  must  ascertain  the  true 
"  meaning  of  the  testator,  after  looking  at  every  portion  of 
"  his  will.       *       *         ft         jj  seem  to  me  that  the  period 


"  to  which  the  word  surviving  refers,  is  i'.\r  period  when 
"the  fund  came  to  be  distributed — wiici  u  event  has 
"happened  which  is  to  guide  the  exec  rirs  in  making 
"  distribution," 

In  loiDio  V.  Rohcrtsuii,  8  Jur.,  N.  S.,  825.  ihis  question 
arose,  in  1S62,  in  the  house  of  Lords:  Tae  testator  di- 
rected his  estate,  real  and  personal,  to  be  divided  equaliy 
among  his  grand-nephews  and  grand  nieces.  The  Lord 
Chancellor  there  said:  "  Now,  I  apprenend  it  to  be  a 
"  settled  rule  of  construction,  and  in  itself  a  very  reason- 
"  able  and  natural  rule,  that  words  of  survivorship  occur- 
"  ring  in  a  settlement  (that  is  a  will),  should  be  referred  to 
"  the  period  appointed  by  that  settlement,  Un-  the  payment 
"  or  distribution  of  the  subject  matter  of  tiie  git't.  That 
"  is  undoubtedly  the  rule  tiiat  is  now  tinally  eslabhshed 
"  in  this  country.  -  "•''  *  The  result,  therefore, 
"  is,  that  in  the  event  of  such  a  gift,  the  survivors  are  to  be 
"  ascertained,  in  like  manner,  by  a  reference  to  the  period 
"  of  payment,  or  of  distribution,  namel}'.  the  expiration  of 
"  the  life  estate."  Numerous  other  like  cases  might  be 
cited. 

This  court  recognized  and  applied  the  above  rule  in 
Ridgezvcty,  and  others,  v.  Uiukricood,  and  others^  67  111.," 
419,  where,  after  referring  to  2  Jarman  on  Wills,  3d 
American  Ed.,  462,  and  Mariutt  v.  Abcll,  7  Law  Reports, 
Equity  Cases,  478,  as  authorities  to  show  the  existence  of 
such  a  rule  of  construction,  it  was  said:  "Here  was  a 
"  '  prior  interest '  which  was  to  be  extinguished  by  lapse 
"  of  time,  before  the  land  could  be  sold.  The  land  was 
"  then  to  be  sold,  and  the  proceeds  divided  between 
"  certain  of  the  children.  Here  then  applies,  with 
"  literal  exactness,  the  rule  expressed  by  Jarman.  The 
"will  provides  for  survivorship.  It 'is  indefinite  in  its 
"  terms,  and  the  rule   solves  the  doubt   by  applying   the 


"language  of  the  testator  to  those  who  survive  the  period  ot" 
"  distribution." 

In  Linton  v.  Boyd,  19  Ohio  State,  30,  the  court,  after 
citing  the  case  of  Toiing  v.  Robertson,  supra,  and  the  state- 
ment of  the  rule  there  that  words  of  survivorship  showld  be 
referred  to  the  period  "  for  the  payment  or  distribution  of 
"  the  subject-matter  of  the  gift,"  observed:  "  This  un- 
"  doubtedly  is  the  general  rule  recognized  in  this  country,, 
"subject,  of  course,  to  such  modifications  as  the  paramount 
"  rule  giving  effect  to  the  intention  of  the  testator,  ma\-  re- 
"  quire."  And  see  OIncy  v.  flnll,  21  Pick.,  311;  Teed  v. 
Morton,  60  N.  Y.,  503,  and  cases  cited  in  note.(y);  2  Wil- 
liams on  Executors,  1576,  7th  edition. 

We  find  it  then  to  be  the  settled  rule  of  law  that,  as  ex- 
pressed in  Crifps  v.  Wolcott,  4  Mad.,  11,  "surviving" 
means  surviving  at  the  time  of  the  distribution  and  posses- 
sion of  the  estate,  unless  a  contrary  intent  is  specially  tbund 
in  the  will.  We  do  not  find  any  such  contrary  intent  in  this 
will. 

The  form  of  the  gift  here,  too,  tiiere  being  none  except 
in  the  direction  to  distrihitte,  adds  to  the  strength  of  tlie  rule 
in  confining  the  reference  of  the  words  of  survivorship  to 
the  time  of  distribution. 

The  significance  which  the  authorities  attach  to  such  a 
form  of  gift  will  be  tbund  to  be  as  laid  down  in  Leake  v. 
Robinson,  2  JNIeriv.,  ^6^.  There  was  there  a  direction  to 
trustees,  in  case  William  Rowe  Robinson  should  die  with- 
out issue,  to  pay,  apply,  and  transfer  unto  and  among  all 
and  every  his  brothers  and  sisters,  share  and  share  alike, 
upon  their  attainment  of  tweiit}--five,  or  marriage,  respec- 
tively. The  question  was,  whether  those  only  were  the 
donees  who  lived  until  twenty-five,  and  attained  the  actual 
period  of  payment  and  transfer,  or  whether  that  was  mere- 
ly a  time  fixed  for  payment  of  shares   that    had  vested   at 


some  antecedent  jx-rioil.  The  master  ot  the  rolls,  bir 
William  Grant,  said: 

"  There  is  no  direct  i;it"t  to  any  of  these  classes  of  per- 
"  sons.  It  is  only  through  the  medium  of  directions  <;iven 
"  to  the  trustees  that  we  can  ascertain  the  benefits  intend- 
"  ed  for  them.  '■  "•■'  There  beini;-,  as  I  have  already  said, 
"  no  direct  gift  to  the  grand-children,  we  are  to  see  in  what 
"  event  it  is  that  the  trustees  are  to  make  it  over  to  them. 
"  The  attainment  of  twenty-tive  is  necessary  to  entitle  any 
"  child  to  claim  a  transfer.  It  is  not  the  enjoyment  that  is 
"  postponed;  lor  there  is  no  antecedent  gift,  as  there  was 
'•  in  the  case  of  Mav  v.  Wood,  of  which  the  enjoyment 
'■  could  be  postponed.  The  direction  to  pay  is  the  gitt,  and 
"  that  gift  is  only  to  attach  to  children  who  shall  attain 
'•  twent\--tive.  *  *  None  but  a  person  who  can  predi- 
"  cate,  ot*'himself,  that  he  has  attained  twenty-five,  can 
"  claim  an\-thing  under  such  a  gift."  To  similar  effect,  sec 
Vazi.'dry\.  Gcddcs.  i  Rus.  and  Myl,  203:  Locke  \.  Lamb,  4 
Law  Report  Equity.  372;  Drake  v.  PcU,  3d  Edw.  Chan- 
cer}-, 267. 

Under  the  form  of  gift  here,  there  is  no  gift  to  any  one 
except  such  as  are  surviving,  and  capable  of  talking  at  the 
time  of  distribution.  Surviving  at  the  time  of  distribution 
is  a  part  of  the  description  gi\-en  by  the  will  of  the  donees, 
and  there  is  no  gift  to  any  one  who  does  not  answer  the 
description  in  this  element  of  time.  The  donees  then, 
here,  are  the  descendants  living  at  the  time  of  distribution, 
whenever  that  time  ma}-  be,  and  not  those  living  at  the 
death  of  Julia  Newberry,  unless  that  event  should  be  co- 
incident witii  tlie  time  of  distribution;  until  the  time  of 
distribution,  it  is  uncertain  who  will  be  alive  to  take  then, 
and,  until  that  time  arrives,  it  cannot  be  ascertained  and 
made  certain  who  the  donees  are. 

We  find  it  unnecessary  to  tnter  into  the  discussion  of  the 
doctrine  of  contingent  and  vested  remainders,  the  learning 


pertaining  to  which  was  so  ehiboi-atcly  gone  into  at  the  argu- 
ment, and  ill  the  briefs  of  counsel.  For  even  conceding 
the  claim  of  complainants,  that  survivorship  here  is  to 
be  referred  to  the  death  of  the  last  surviving  daughter 
without  issue,  and  that  upon  that  event  the  devise  to  the 
surviving  descendants  of  the  testator's  brothers  and  sister 
ceased  to  be  a  contingent,  and  became  a  vested  estate  in 
the  descendants  then  living,  still,  unless  the  time  of  distri- 
bution had  arrived,  complainants  could  not  maintain  their 
bill  for  present  distribution;  and  if  the  time  of  distribution 
has  in  tact  arrived,  the  defendants'  claim,  that  the  devise  is 
contingent  as  to  persons,  would  seem  to  be  of  force  no 
longer;  as  that  contingency  would  have  been  determined, 
and  the  donees  have  become  ascertained  by  the  arrival  of 
the  period  of  distribution.  So  that  we  are  brought  to  that 
which  at  last  is  the  prime  inquiry  in  the  case:  What  is 
the  time  of  distribution  under  the  wiU?  Has  the  period 
of  distribution  arrived? 

The  time  appointed  by  the  testator,  in  the  contingency 
which  has  happened,  the  death  of  both  daughters  without- 
issue,  when  the  trustees  should  divide  his  estate  into  two 
equal  shares,  and  at  once  proceed  to  distribute  one  ot  such 
shares  among  the  lawful  surviving  descendants  ot  his 
brothers  and  sister,  is  "immediately  after  the  decease  of 
"  my  wife."  Complainants  say,  by  the  renunciation  of 
the  widow,  their  remainder  has  become  accelerated  under 
the  rule  of  acceleration  of  remainders,  so  that  it  is  as  it 
the  widow  were  dead,  and  that  thus  the  appointed  time  of 
distribution  has  arrived. 

This  doctrine  of  acceleration  is  stated  by  Theobald,  thus: 
"  Where  there  is  a  gift  to  A  for  life,  and  after  his  death  to 
"  B,  if  A  is  incapable  of  taking  because  he  is  an  attesting 
"  witness,  or  from  any  other  cause,  or  if  he  refuse  to  take, 
"  the  remainder  is  accelerated.  The  same  is  the  case  if 
'•  the  life  estate  is  revoked  bv  the  testator,  or  determined 


"  bv  a  fDi-feitiire  cl  iiise."'  Tlieobali!  on  Construction  of 
Wills,  450.  Jarman  says,  i  Jannan  on  Wills,  ^d  Edition. 
539:  "The  doctrine,  evidentlv,  proceeds  upon  thesuppo^i- 
"  tion  that  although  the  ulterior  de%'ise  is  in  terms  not  to  take 
"  effect  in  possession  until  the  decease  of  the  prior  devisee, 
"  if  tenant  for  life,  or  his  decease  without  issue,  it  tenant 
"  in  tail,  yet  that  in  point  of  tact  it  is  to  be  read  as  a  limi- 
"  tation  of  a  remainder,  to  take  efltict  in  every  event  which 
"  removes  the  prior  estate  out  of  the  way."  In  y«//  v. 
Jucoh,  L.  R.,  ;,Ch.  Div.  711,  it  is  laid  down  "that  a 
"  gift  to  A  for  life  and  from  and  after  the  decease  of  A, 
"  to  B,  C,  D,  or  anybody  else,  means  tVom  and  atier  the 
"  determination  of  the  estate;  and  whether  the  estate  is 
"  determined  by  revocation  or  by  death,  or  by  the  incap.i- 
"  city  of  the  devisee  to  take,  or  by  any  other  circumstance, 
"  the  life  estate  being  out  of  tne  way,  the  remainder  takes 
"  eiiect,  having  only  been  postponed  in  order  that  the  lite 
"  estate  may  be  given  to  A." 

This  doctrine  of  acceleration,  however,  is  not  an  arbi- 
trary one;  but  it  is  based  on  the  presumed  intention  of  the 
testator  that  the  remainder-man  should  take  on  the  fail- 
ure of  the  previous  estate,  notwithstanding  the  prior  donee 
may  be  still  alive.  And  when  it  is  the  evident  intention  of 
the  testator  that  the  remainder  should  not  take  etlect  till  the 
expiration  of  the  life  of  the  prior  donee,  the  remainder  will 
not  be  accelerated. 

The  further  language  of  \'ice-Chancellor  M.\lins,  in 
deciding  the  case  of  jfii//  v.  Jacobs,  supra,  shows,  clearl\- 
and  fully  the  principle  which  governs  this  doctrine  of  ac- 
celeration. He  says:  '-It  is  perfectly  clear,  in  the  rtrsi 
"  place,  that  the  childrtn  are  postponed  to  the  mother,  sim- 
"  ply  because  the  mother  is  to  have  the  property  for  her 
"  life.  But  if  the  mother  cannot  have  the  property  for  her 
"  lite,  why  are  the  children  to  be  postponed?  The  reason 
"  of  their  postponement  altogether  ceases.     Thev  are  not 


"  to  have  it  until  after  her  death,  because  the  testator  as- 
"  sumed  that  she  would  have  it  during  her  lite.  But  he 
"  was  ignorant  of  the  law  that  if  he  called  in  his  daughter 
"  to  be  an  attesting  witness,  the  very  gift  he  made  to  her 
"  would  absolutely  tail.  Now,  he  has  postponed  his  grand- 
"  chJJdren,  that  is,  his  daughter's  children,  solely  because 
"  the  daughter  was  to  take  for  life;  and  if  he  had  known 
"  that  she  could  not  take  it  for  life,  he  would  not 
"  have  postponed  the  children  until  alter  her  death. 
"  He  would  not  ha\e  left  her  and  her  family  totally 
"  destitute  in  the  meantime.  It  is  a  mere  acci- 
"  dent  that  the  daughter  cannot  take  the  life  estate,  and 
"  I  am  of  opinion  that  the  children  are  postponed  to  the 
"  daughter,  simply  that  she  may  have  the  property  for  lif'e, 
"  and  if  she  could  not  have  it  tor  life,  the  children  would 
''  have  It  immediately.'" 

In  Augustus  v.  Scaboll,  3  Met.  (,Ky.),  155,  where  a  prior 
life  estate  devised  nad  failed,  the  devisee  for  life  still  living, 
the  court  refused  to  accelerate  the  remainder,  because  to 
do  so,  would  violate  the  plain  language  of  the  testator,  and 
defeat  his  intention.  The  words  of  the  devise  over  in  re- 
mainder being,  after  the  death  of  the  devisee  for  life,  to  a 
class  of  children,  or  such  of  them  as  might  be  living  at  the 
time  of  the  death  of  such  devisee. 

In  the  estate  of  Mathew  Delaney,  49  Cal.,  76,  the  testa- 
tor devised  his  residue  of  estate  to  executors,  with  direc- 
tions to  sell  certain  realty,  and  after  certain  payments,  to 
invest 'the  proceeds  reinaining  to  pay  certain  income  to  his 
children  and  wife  during  her  life;  and  on  the  death  of  his 
'wife,  to  distribute  his  estate  among  his  surviving  children. 
The  e.xecutor  sold  the  realty,  and  the  wite,  renouncing  the 
will,  claimed  under  the  statute.  The  plaintiff,  a  daughter, 
claimed  in  her  bill,  that  by  the  renunciation,  the  trusts  in 
the  executor  were  defeated,  and  that  she  was  entitled  to 
immediate  distribution.  The  Court  refused  the  distribu- 
tion, saying  : 


"  The  will  devised  lo  the  executor  the  fee  of  the  lands  in 
"  question,  to  be  held  in  trust  tor  the  purposes  mentioned 
"  in  tlie  will.  The  renunciation  by  the  widow  of  the  testa- 
"  tor  of  her  right  under  the  will,  and  the  order  of  the  Pro- 
"  bate  Court  setting  off  to  her  a  portion  of  the  property  as 
"  common  property,  did  not  extinguish  the  trusts  declared 
"  in  the  will,  nor  divest  the  executor  of  the  fee  in  the  re- 
"  maining  portion  of  the  propert}-.  The  executor  retained 
"  the  same  power  over  the  portion  of  the  estate  remaining 
"  in  his  hands  after  the  renunciation  by  the  widow,  and  the 
"  setting  apart  the  propertv  to  her  that  he  possessed  prior 
"  to  the  renunciation." 

As  respects  the  intention  of  the  testator,  which  is  to  be 
regarded  in  the  interpretation  of  a  will,  it  is  not  the  inten- 
tion to  be  deduced  from  speculation  upon  what  the  testator 
may  be  supposed  to  have  intended,  but  it  is  the  intention 
as  spoken  by  the  words  of  the  will.  In  2  Williams  on  Ex'rs, 
7th  Ed.,  1078,  marg.  p.,  it  is  laid  down :  "  The  use  of  the  ex- 
"  pression  that  the  intention  of  the  testator  is  to  be  the 
"  guide,  unaccompanied  with  the  constant  explanadon  that 
"  it  is  to  be  sought  in  his  words,  and  a  rigorous  attention 
"  to  them,  is  apt  to  lead  the  mind  insensibly  to  speculate 
"  upon  what  the  testator  may  be  supposed  to  have  in- 
"  tended  to  do,  instead  ot  strictly  attending  to  the  true 
"  question,  which  is,  what  that  which  he  has  written 
"  means." 

As  bearing  upon  the  testator's  intention,  there  are 
other  wortls  of  the  will  which  should  be  considered, 
as  :  "in  case  of  the  death  of  both  my  said  daughters  with- _ 
"  out  lawful  issue,  it  is  my  will  that  thereafter  the  portion 
"  of  my  estate,  both  principal  and  interest,  which  would 
"  have  belonged  to  them  respectively,  in  case  they  or  either 
"  of  them  had  survived,  shall  revert  to  and  become  a  part 
"  of  my  estate.  And  it  is  my  will,  and  I  direct  that  in  the 
"  case  of  each  and  everv  bequest,  and  of  every  instance  in 
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"  which  I  havf  directed  my  trustees  to  pay  over  money  to 
"  an}'  person  or  persons  whomsoever,  if  the  person  or  per- 
"  sons  to  whom  or  tor  whose  benefit  I  hrtve  made  such 
"  bequests,  or  directed  mone}-  to  be  paid  as  aforesaid,  shall 
"  have  deceased,  or  from  any  cause  be  incapable  of  taking, 
"  then  the  amount  so  bequeathed,  or  so  directed  to  be  paid 
"  over,  shall  revert  to  and  become  a  part  of  my  estate,  un- 
"  less  I  have  otherwise  specifically  directed."  The  gift  or 
payment  of  money  mentioned  in  the  last  sentence  above, 
would  seem  to  include  this  hotnestead  and  annuity  offered 
to  Mrs.  Newberry  by  the  will,  if  she  would  consent  to  take 
the  same  in  lieu  of  her  dower,  which  she  became  incapa- 
ble, by  her  election,  of  taking  ;  and  the  direction  is  not, 
that  there  shall  be  an  immediate  distribution  of  the  estate, 
but  that  the  tailing  gift  shall  revert  to  and  become  a  part 
of  the  estate. 

"  In  case  of  the  death  of  both  or  either  of  mv 
"  daughters,  during  the  lifetime  of  my  wife,  leaving  law- 
"  ful  issue  living,  it  is  my  will,  and  I  direct  that  such  law- 
"  ful  issue  shall  have  and  receive  from  my  said  trustees 
"  the  portion  of  the  net  income  from  my  estate  which 
"  would  have  belonged  to  that  one  of  my  daughters,  from 
"  whom  they  are  descended,  had  she  survived,"  etc.  To 
this  issue  not  only  the  income,  but  the  whole  capital  is 
given  at  the  time  of  final  distribution.  Now,  supposing 
this  last  named  contingencv,  the  death  of  the  daughters, 
leaving  issue  living,  had  happened,  and  the  present  claim 
for  immediate  distribution  Iiad  been  set  up  in  behalf  of 
such  issue,  could  it  then  ha\-e  been  successfully  claimed 
that  as  the  \\idow  had  renounced,  the  estate  of  the  trus- 
tees had  ceased,  and  guardians  of  the  minor  issue  should 
be  appointed,  and  the  capital  of  the  estate  be  at  once 
turned  over  by  the  trustees?  that  such  was  the  intention 
of  the  testator,  as  disclosed  by  his  will.' 

"  In    the    management  and  conduct  of  my  estate  by  my 


"  said  trustees,  it  is  my  will,  and  I  direct  that  the  following 
"  described  premises  and  propert}',  situate,  lyiny  and  be- 
"  inf(  in  the  city  of  Chicago  aforesaid,  to  wit  :  Blocks 
"  numbered  nine  (^),  ten  (lo),  eleven  (ii),  and  eighteen 
"  (^iS>,  in  Newberry's  Addition  to  Chicago,  and  Lots 
"twenty-two  {22),  twent^'-three  123),  twenty-four  (24), 
"  tweiity-ii/e  (^251,  and  twenty-six  1,26),  all  in  Block  num- 
"  ber  one  (i),  in  Butler,  Wright  and  Webster's  Addition 
"  to  Chicago,  and  Sub  Lots  one  {i ),  two  (2),  and  three  (3), 
"  of  Lot  five  (5),  in  Block  number  four  (^),  of  the  original 
"  Town  of  Chicago,  shall  not  be  sold  or  .  mortgaged  by 
"  my  said  trustees  during  the  lifetime  of  my  wife  and 
"  daughters,  or  either  of  them,  nor  until  it  shall  become 
"  necessaiy  tor  my  said  trustees  to  divide  and  make  final 
'•  division  and  distribution  of  my  estate  as  hereinbefore  in 
"  this  m}'  will  provided."  Then  follow  caretul  provisions 
and  directions  concerning  the  powers  and  discretion  of 
the  trustees,  concerning  leases,  sales  ot  realty,  the  im- 
provement of  the  estate,  b)'  the  erection  of  "  stores,  dwell- 
"  ings,  hotels,  offices  of  all  kinds,"  as  they  may  judge 
best  for  the  interest  of  the  estate,  and  that  the  premises 
above  described  shall  be  first  improved.  Provision  is 
made  in  regard  to  investment  by  the  trustees  of  moneys 
of  the  estate,  directing  the  particular  securities  in  which 
the  investments  shall  be  made. 

The  following  provisions  show  that  the  testator  con- 
templated that  his  wife  might  renounce  the  will  and  hold  to 
her  statutory  estate: 

"  It  is  m}-  will  and  desire  to  make  provision  tor  mv  be- 
"  loved  wife,  Julia  Butler  Newberr\-,  provided  she  con- 
"  sents  to  accept  of  the  same  in  lieu  of  and  instead  of  her 
"  dower  right,  and  all  other  right,  claim  and  demand  to 
"  my  estate,  or  any  part  thereof,  in  the  following  manner  : 

"  I  give  and  bequeath  to  her,"  etc.  "  None  of  the 
"  foregoing  provisions  for   the    benefit  of  my  wife  shall  be 


17^:7275 


"  operative  or  have  any  etVect,  but  the  same  shall  all  and 
"  singular  be  inoperative  and  void,  unless  she  shall  within 
"  twelve  (12)  months  after  my  decease  relinquish  in  due 
"  form  of  law  all  claim  to  my  estate."' 

We  are  favored  with  the  elaborate  and  able  written 
opinion,  deli\"ered  bv  the  learned  judfije  of  the  Circuit 
Court,  who  decided  this  case  below,  which  we  have  read 
with  interest  and  profit.  It  is  there  said  that  there  can  be 
no  doubt  that  had  Mrs.  Newberry  not  renounced,  but 
taken  under  the  will,  there  could  be  no  division  or  distri- 
bution now,  "  for  two  reasons:  first.  The  will  is  clear 
"  and  distinct  upon  this  point.  Three,  lives  must  termi- 
"  nate  before  distribution  can  be  made.  Second.  In  the 
"  nature  of  things,  no  division  and  distribution  could  be  had 
'■  so  long  as  the  widow's  testamentary  estate  e.xisted.  She 
'■'■  was  to  derive  an  income  from  the  whole  property,  and 
"  the  income  was  an  incumbrance  u]ion  the  whole  prop- 
"  erty.  She  was  also  to  have  a  homestead,  for  life,' out  of 
'  testator's  property."  We  are  quite  unable  to  perceive 
why  the  same  reasons  do  not  e.xist  with  full  force  under 
the  widow's  renunciation.  The  will  is  no  more  clear  and 
distinct  upon  the  point  in  the  case  of  the  one  event  than  in 
the  other.  There  are  no  words  of  the  will  connecting  the 
time  of  hnal  distribution  with  the  so-called  testamentarv 
estate,  any  more  than  with  the  statutory  one;  nor,  in  f;ict, 
with  either  of  them,  at  all. 

As  respec=ts  the  other  reason,  there  now  remains  the 
same  impediment  in  the  way  of  division  and  distribution, 
to  wit:  the  out-standing  life  interest  of  the  widow.  Had 
she  accepted  the  will,  it  would  have  been  her  homestead 
and  annuity.  Now.  that  she  has  renounced  the  .vill,  it  is  her 
dower  estate.  It  appears  that  a  large  portion  of  this  es- 
tate is  realty — defendant's  counsel  says  three-fourths. 

The  case  shows  that  the  widow's  dower  has  been  as- 
signed in  the  lands  in  Illinois,  but  not   in  the  lands  in  Wis- 


Consin.  The  widow ,  tlu-n,  has  now  a  lite  estate  in  (ine- 
thiixl  of  all  tile  realty — showing  there  to  be  the  same  im- 
pediment of  a  lite  interest  in  the  widow,  t»the  final  distri- 
bution now,  that  there  would  have  been  had  she  accepted 
the  homestead  and  annuit\-.  The  annuity  was  not,  by  the 
terms  of  the  will,  made  a  charge  upon  the  estate.  A  por- 
tion of  the  realty,  it  is  true,  h.as  been  disencumbered  of  the 
dower  estate:  but  there  was  to  be  no  piece-meal  distribu- 
tion of  the  estate;  there  *vas  to  be  but  one,  a  final,  com- 
plete division  and  distribution  of  the  entire  estate,  at  once. 
This  is  clearly  manitested  by  the  will. 

What  is  called  here  the  testamentary  estate  was  but  an 
otTer  of  a  testamentary  provision,  in  lieu  of  the  statutory 
estate  of  the  widow,  which  was  never  accepted.  A  pro- 
vision, bv  will,  in  lieu  of  dower,  is,  in  fact  and  in  legal  ef- 
fect, a  mere  ofler  b\'  the  testator  to  purchase  out  the  dower 
interest  for  the  benefit  of  his  estate.  2  Scribner  on  Dower, 
496;  2  Williams  on  Ex'is,  Ed.iSjy,  1364;  hciih:irt\'.  Brozcii, 
I  Ewd.  Ch.,  413.  This  ofiered  substitute  for  the  statutory- 
estate  might  or  might  not  be  accepted  by  the  widow,  cfs  the 
testator  knew  and  foresaw,  the  terms  of  the  proposal  ex- 
pressly declaring  tiiat  it  should  be  inoperative  and  void,  un- 
less the  widow  should,  within  one  vear,make  a  formal  relin- 
quishment of  her  statutory  estate.  Both  contingencies,  then 
—  the  one  that  the  widow  might  retain  her  statutory  estate, 
and  the  one  that  she  might  acceptthe  proposed  substitutional 
estate,  were  actually  present  before  the  mind  of  the  testator, 
and  in  equal  \-iew  of  both  the  contingencies,  he  made  the  di- 
rection (jf  the  will,  appointing  the  time  of  distribution,  and 
those  directions  must  go\ern,  and  must  ha\e  been  intended 
to  govern  equally  in  either  one  of  the  contingencies. 

We  do  not  see  how  the  rule  of  acceleration  can  be  made 
to  apply  here,  so  that  the  time  appointed  by  the  will  for 
the  distribution,  namely,  the  death  of  Mrs.  Newberry,  can 
be  accelerated  to  the  time  of  the  death  of  Julia  Newberry. 


17 

The  principal  of  that  rule  is,  that  a  remainder  is  acceler- 
ated \vhene\er  it  is  apparent  tliat  the  onl\-  object  of  post- 
poning the  remainder-man  was,  that  the  property  might 
be  enjoyed  b}'  the  tenant  for  life.  The  facts  of  the  present 
case  preclude  the  idea  that  the  postponement  of  the  time 
of  distribution  was  simply  and  only  because  of  this  offered 
testamentary  provision  as  a  substitute  for  the  dower  estate 
of  the  widow,  and  it  was  uncertain  to  the  mind  of  the 
testator  whether- the  protTered  substitute  would  be  ac- 
cepted or  not.  There  is  no  more  room  to  say  this,  than 
that  the  postponement  was  because  and  on  the  account  ot 
such  primar\-  original  dower  estate,  which  yet  subsists, 
and  will  until  the  death  of  Mrs.  Newberrj-. 

We  tail  to  perceive  any  failure  here  of  the  precedent 
estate  upon  which  the  ultimate  remainder  was  limited.  If 
the  time  of  distribution  is  to  be  considered  as  dependent 
on  a  life  estate,  it  must  be  regarded  as  only  contingently 
so  on  this  particular  testamentary  substitute,  in  case  of  its 
acceptance;  and  that,  if  not  accepted,  it  was  dependent 
upon  the  dower  estate;  that  it  is  to  be  viewed  as  fixed 
with  reference  to  whichever  estate  should  ultimately  be 
and  remain  the  estate  of  tlie  widow,  according  as  she 
should  accept  or  renounce  the  provision  under  the  will. 
A  life  interest,  the  dower  estate,  yet  remains  in  the  widow. 
There  is,  too,  the  trust  estate.  The  intermediate  estate 
is  not  gone  and  out  of  the  way.  We  deem  this  view 
sufficient  without  noticing  other  obiections  which  have  been 
urged  against  the  applicability  here  of  the  rule  of  acceler- 
ation. 

The  testator  might  very  well  prefer,  whatever  the 
motive,  that  his  estate  should  be  kept  together  during  the 
life  of  the  members  of  his  immediate  family,  and  he  has 
most  distincth'  shown  that  to  have  been  his  purpose,  and 
directed  explictly  that  the  property  should  not  be  divided 
and  distributed    until   after    the    termination    of  the    three 
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lives.  If  we  leave  the  words  of  the  will,  and  seek  tor  the 
object  of  the  testator  in  postponin<^  the  distribution, 
when  both  dauf^htcrs  had  died  without  issue,  until  alter 
the  decease  of  his  wife,  it  cannot  v\ell  be  found  to  be  be- 
cause it  was  thought  neccssar\-  that  the  whole  of  this  large 
estate  should  be  kept  to  support  a  trust  to  pay  an  annuity 
of  ten  thousand  dollars  to  the  wife.  But  a  small  portion 
of  the  estate  would  be  needed  to  produce  that  annuity, 
and  it  might  have  been  provided  for,  as  was  done  by  the 
Court  in  Scars  v.  Hardy,  \io  Mass.,  524,  by  setting  aside 
a  part,  say  $200,000,  of  the  personalty  of  the  estate,  in- 
vested in  such  securities  as  are  directed  by  the  will.  Then 
the  rest  of  the  estate  would  be  disengaged.  And  this. 
too,  seems  to  show  that  this  annuity  would  have  been  at 
least  no  more  of  an  incumbrance  in  point  of  extent,  upon 
the  estate  than  the  dower  interest.  The  annuity,  as  re- 
marked, not  having  been  made  anv  express  charge  upon 
the  estate  by  the  terms  ot  the  will. 

Upon  the  assumption  that  the  period  of  distribution  is  in 
true  meaning  appointed,  not  upon  the  death  of  the  widow, 
but  upon  the  termination  of  the  life  estate  in  the  testator's 
estate,  it  must  have  been  in  order  that  the  division  and 
distribution  contemplated  by  the  testator  might  be  made, 
and  not  because  of  the  necessity  of  this  whole  estate  to  sup- 
port the  annuity  of  $iO,ooo  to  the  widow.  It  was  an  inte- 
gral, complete  disposition  of  his  entire  estate  he  desired  to 
make,  which  could  not  he  made  before  the  falling  in  of  the 
reversionary  estate:  and  it  must  be  taken  that  the  rever- 
sionary estate,  however  arising,  was  the  reason  of  the 
postponement.  Until  the  death  of  the  dowress,  the  rever- 
sion expectant  in  the  dower  lands  will  not  be  subject  to  the 
distribution. 

It  is  the  plain  purpose  of  the  will  that  the  division  and 
distribution  should  not  be  made  until  after  the  termination 
of  the  three   lives,  only  at   a   time   after  the    whole   estate 
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should  liave  fallen  in  to  the  trustees,  disencumbered  of  all 
further  uses,  for  the  two  daughters  or  the  widow. 

We  can  come  but  to  the  one  conclusion,  that  the  period 
of  distribution  appointed  bv  the  will  has  not  yet  arrived 
and  will  not  until  the  death  of  Mrs.  Newberry.  To  deter- 
mine otherwise  would  seem  to  us  to  be,  in  this  particular, 
m.aking  a  will  for  the  testator,  instead  of  expounding  the 
one  which  he  has  made. 

The  decree  must  be  reversed,  and  the  cause  remanded 
for  turther  proceedings,  in  conformity  with  this  opinion. 

Decree  reversed. 
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